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1452(c). This definition also includes In-
dian-owned economic enterprises that
meet the requirements of 25 U.S.C.
1452(e).

Individual contract plan means a sub-
contracting plan that covers the entire
contract period (including option peri-
ods), applies to a specific contract, and
has goals that are based on the
offeror’s planned subcontracting in
support of the specific contract, except
that indirect costs incurred for com-
mon or joint purposes may be allocated
on a prorated basis to the contract.

Master plan means a subcontracting
plan that contains all the required ele-
ments of an individual contract plan,
except goals, and may be incorporated
into individual contract plans, pro-
vided the master plan has been ap-
proved.

Subcontract means any agreement
(other than one involving an employer-
employee relationship) entered into by
a Government prime contractor or sub-
contractor calling for supplies and/or
services required for performance of
the contract, contract modification, or
subcontract.

[63 FR 34064, June 22, 1998, as amended at 66
FR 2130, Jan. 10, 2001; 72 FR 46348, Aug. 17,
2007; 73 FR 21781, Apr. 22, 2008]

19.702 Statutory requirements.

Any contractor receiving a contract
for more than the simplified acquisi-
tion threshold must agree in the con-
tract that small business, veteran-
owned small business, service-disabled
veteran-owned small business,
HUBZone small business, small dis-
advantaged business, and women-
owned small business concerns will
have the maximum practicable oppor-
tunity to participate in contract per-
formance consistent with its efficient
performance. It is further the policy of
the United States that its prime con-
tractors establish procedures to ensure
the timely payment of amounts due
pursuant to the terms of their sub-
contracts with small business, veteran-
owned small business, service-disabled
veteran-owned small business,
HUBZone small business, small dis-
advantaged business, and women-
owned small business concerns.

(a) Except as stated in paragraph (b)
of this section, Section 8(d) of the

19.702

Small Business Act (156 U.S.C. 637(d))
imposes the following requirements re-
garding subcontracting with small
businesses and small business subcon-
tracting plans:

(1) In negotiated acquisitions, each
solicitation of offers to perform a con-
tract or contract modification, that in-
dividually is expected to exceed $650,000
($1.5 million for construction) and that
has subcontracting possibilities, shall
require the apparently successful offer-
or to submit an acceptable subcon-
tracting plan. If the apparently suc-
cessful offeror fails to negotiate a sub-
contracting plan acceptable to the con-
tracting officer within the time limit
prescribed by the contracting officer,
the offeror will be ineligible for award.

(2) In sealed bidding acquisitions,
each invitation for bids to perform a
contract or contract modification, that
individually is expected to exceed
$650,000 ($1.5 million for construction)
and that has subcontracting possibili-
ties, shall require the bidder selected
for award to submit a subcontracting
plan. If the selected bidder fails to sub-
mit a plan within the time limit pre-
scribed by the contracting officer, the
bidder will be ineligible for award.

(b) Subcontracting plans (see sub-
paragraphs (a)(1) and (2) above) are not
required—

(1) From small business concerns;

(2) For personal services contracts;

(3) For contracts or contract modi-
fications that will be performed en-
tirely outside of the United States and
its outlying areas; or

(4) For modifications to contracts
within the general scope of the con-
tract that do not contain the clause at
52.219-8, Utilization of Small Business
Concerns (or equivalent prior clauses;
e.g., contracts awarded before the en-
actment of Public Law 95-507).

(c) As stated in 15 U.S.C. 637(d)(8),
any contractor or subcontractor failing
to comply in good faith with the re-
quirements of the subcontracting plan
is in material breach of its contract.
Further, 15 U.S.C. 637(d)(4)(F) directs
that a contractor’s failure to make a
good faith effort to comply with the re-
quirements of the subcontracting plan
shall result in the imposition of lig-
uidated damages.
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19.703

(d) As authorized by 15 U.S.C.
637(d)(11), certain costs incurred by a
mentor firm in providing develop-
mental assistance to a protégé firm
under the Department of Defense Pilot
Mentor-Protégé Program, may be cred-
ited as if they were subcontract awards
to a protegé firm for the purpose of de-
termining whether the mentor firm at-
tains the applicable goals under any
subcontracting plan entered into with
any executive agency. However, the
mentor-protégé agreement must have
been approved by the Director, Small
Business Programs of the cognizant
DoD military department or defense
agency, before developmental assist-
ance costs may be credited against sub-
contract goals. A list of approved
agreements may be obtained at http:/
www.acq.osd.mil/osbp/mentor protege/.

[48 FR 42240, Sept. 19, 1983]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §19.702, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

19.703 Eligibility requirements for

participating in the program.

(a) Except as provided in paragraph
(c) of this section to be eligible as a
subcontractor under the program, a
concern must represent itself as a
small business, veteran-owned small
business, service-disabled veteran-
owned small business, HUBZone small
business, small disadvantaged business,
or woman-owned small business con-
cern.

(1) To represent itself as a small busi-
ness, veteran-owned small business,
service-disabled veteran-owned small
business, HUBZone small business, or
woman-owned small business concern,
a concern must meet the appropriate
definition (see 2.101 and 19.001).

(2) In connection with a subcontract,
or a requirement for which the appar-
ently successful offeror received an
evaluation credit for proposing one or
more SDB subcontractors, the con-
tracting officer or the SBA may pro-
test the disadvantaged status of a pro-
posed subcontractor. Such protests will
be processed in accordance with 13 CFR
124.1015 through 124.1022. Other inter-
ested parties may submit information
to the contracting officer or the SBA

48 CFR Ch. 1 (10-1-10 Edition)

in an effort to persuade the contracting
officer or the SBA to initiate a protest.
Such protests, in order to be considered
timely, must be submitted to the SBA
prior to completion of performance by
the intended subcontractor.

(b) A contractor acting in good faith
may rely on the written representation
of its subcontractor regarding the sub-
contractor’s status as a small business,
veteran-owned small business, service-
disabled veteran-owned small business,
or a woman-owned small business con-
cern. The clause at 52.219-25, Small Dis-
advantaged Business Participation
Program—Disadvantaged Status and
Reporting, requires the contractor to
obtain representations of small dis-
advantaged status from subcontractors
through use of a provision substan-
tially the same as paragraph (b)(1)(i) of
the provision at 52.219-22, Small Dis-
advantaged Business Status. The
clause requires the contractor to con-
firm that a subcontractor representing
itself as a small disadvantaged business
concern is identified by SBA as a small
disadvantaged business concern by ac-
cessing SBA’s database (PRO-Net) or
by contacting the SBA’s Office of
Small Disadvantaged Business Certifi-
cation and Eligibility. The contractor,
the contracting officer, or any other
interested party can challenge a sub-
contractor’s size status representation
by filing a protest, in accordance with
13 CFR 121.1601 through 121.1608. Pro-
tests challenging a subcontractor’s
small disadvantaged business represen-
tation must be filed in accordance with
13 CFR 124.1015 through 124.1022.

(c)(1) In accordance with 43 U.S.C.
1626, the following procedures apply:

(i) Subcontracts awarded to an ANC
or Indian tribe shall be counted to-
wards the subcontracting goals for
small business and small disadvantaged
business (SDB) concerns, regardless of
the size or Small Business Administra-
tion certification status of the ANC or
Indian tribe.

(ii) Where one or more subcontrac-
tors are in the subcontract tier be-
tween the prime contractor and the
ANC or Indian tribe, the ANC or Indian
tribe shall designate the appropriate
contractor(s) to count the subcontract
towards its small business and small
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